established that the ventilation system at this location in the
mine, and as shown on Government's Exhibit GX-13, has fresh air
traveling up room 5 towards the face.  After sweeping the face, the
return air is exhausted through vent tubing or ducts.  There are
six fans pulling the air through these ducts, one fan in room 1 and
7, and two fans in room 2, and 6 (Tr. at 16 and 55).  There is no
evidence that the cited pieces of equipment were in a return air
course.

Petitioner further contends that the respondent had a
recirculation problem in this section of the mine The most
credible evidence of record fails to support this claim. At the
time the citations were issued, MSHA inspector Potter monitored
methane in the immediate area and found there was none (Tr. 37).
Jacobson testified to some reports and data regarding a recir-
culation problem at respondent's mine.  However, this data referred
to a period of time prior to the accident and another period of
time two and half years after the citations were issued which is
not shown to have been relevant or material to these citations.

Charles McLendon, respondent's chief engineer, who holds a
degree in mining engineering, testified that he did not believe
methane would accumulate at the intersection of room 5 and crosscut
96+23 for the reason that any methane at the face would be removed
through the vents and the fans would prevent any recirculation (Tr.
at 80-82).  I find this testimony more credible than that of the
inspector as it is based upon tests performed by the party
responsible at the time for the ventilation system in the mine.
The inspector's opinion was based upon outdated data and
speculation.

In view of the foregoing findings and conclusions, I find the
petitioner has failed to establish violations of section 57.21-78,
as chargedi in citation Nos. 336643 and 336644, and order that these
two citations are vacated and petitioner proposal for assessment of
civil penalties dismissed.

Docket Nos. WEST 81-28-M and WEST 81-32-M

The above two cases are related as they involve the same
alleged defective part in respondent's cited No. 16 man trip.  In
Docket No. WEST 81-28-M, MSHA inspector Merrill Wolford issued
Citation No. 575827 on April 18, 1980 alleging several violations
of 30 C.F.R.S 57,.9-2 which standard provides as follows:

Mandatory.  Equipment defects affecting safety shall
be corrected before the equipment is used.

, In the citation, the inspector stated as follows:

The #16 mantrip has the idler steering control arm worn
out.  The flexible U joint to the steering gear has a
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